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Hon. Craig Goldblatt, Moderator, U.S. Bankruptcy Judge for the District of Delaware 
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Professor Douglas G. Baird, Harry A. Bigelow Distinguished Service Professor of Law at 
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Sander L. Esserman, Shareholder with the firm Stutzman, Bromberg, Esserman & Plifka, 
P.C. 

While the Bankruptcy Court has long been the venue for mass tort disputes, the use of bankruptcy to deal 
with these mass torts has become both increasingly popular and increasingly controversial in recent years 
as parties seek to use the bankruptcy process in creative ways that some believe push the boundaries of 
the proper use of bankruptcy.  This Panel will explore a number of issues that have arisen and which have 
attracted legislative attention, which, time permitting, will include issues ranging from bad faith filings to 
non-debtor third party releases, to the role of claims estimation to fraudulent conveyance issues and 
maybe more. 

During this program, the panel will use a hypothetical case to discuss these issues.   

HYPOTHETICAL CASE of ABC CORP. 

ABC Corp. is a privately held firm owned by the descendants of its founders. Many of these 
shareholders are entirely passive, but some have sat on its board and have served as officers. An 
employer of many thousands, ABC Corp. is a major supplier of a variety of building materials. 
Many of ABC Corp.’s materials are critical to large-scale construction projects, and they are hard 
to source from elsewhere.  

Some decades ago, however, ABC Corp. began using a chemical compound in some of its 
materials that has since been shown to cause cancer. Some of those at ABC Corp. were aware of 
its dangers before the public at large. ABC Corp. eventually ceased using the compound. Before 
then, it put warnings on products it sold with this component. But ABC Corp. was generally slow 
to add these warnings and then to suspend its use of the compound.  

Many cancer victims began to sue ABC Corp. in state court. Issues such as the adequacy of ABC 
Corp.’s warnings were litigated. ABC Corp. won some cases and settled others. In recent years, 
ABC Corp. has faced a growing tide of tort suits and settlements have grown ever larger. At the 
same time this litigation was happening, ABC Corp. issued hundreds of millions of dollars in 
dividends to its shareholders. The size of the dividends grew over time.  

Beginning a year ago, financial creditors have become worried by the course of the tort 
litigation. They threaten to terminate their loans, and they insist that ABC Corp. take drastic 
steps. Restructuring professionals are brought in. The old managers are appropriately displaced, 
and new independent managers are installed who have no past affiliation of any kind with the 
company. When these new managers take stock, they decide that the best course for ABC Corp. 
is to reorganize under Chapter 11. 
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CASE SYNOPSES: 

Some or all of the following cases may be discussed.  For the ease of reference, synopses of 
some of the cases are included below: 

Resorts Int’l v. Lowenschuss (In re Lowenschuss), 67 F.3d 1394 (9th Cir. 1995). 

Creditor filed action against Chapter 11 debtor, individually and as trustee of pension plan, 
claiming that debtor willfully and intentionally defrauded creditor by tendering shares of 
creditor's stock when debtor knew that appraisal proceeding was pending. Following further 
proceedings, creditor moved to withdraw its proofs of claim from debtor's bankruptcy 
proceedings without prejudice and with certain conditions. The Nevada Bankruptcy Court denied 
motion to withdraw conditionally, and creditor appealed. The United States District Court for the 
District of Nevada, Howard D. McKibben, J., held that creditor should have been permitted to 
withdraw claim conditionally and that release provision in plan had to be vacated because 
bankruptcy court had no authority to discharge liabilities of nondebtors. Debtor appealed. The 
Court of Appeals, Choy, Circuit Judge, held that: (1) bankruptcy court erred in denying creditor's 
request for conditional withdrawal of claims, and (2) reorganization plan that released claims 
against nondebtors could not be confirmed. 

District court affirmed. 
 
In re American Hardwoods, Inc., 885 F.2d 621  (9th Cir. 1989). 
Chapter 11 debtor sought to permanently enjoin creditor from enforcing state court judgment 
against debtor's guarantors. The United States District Court for the District of Oregon, James A. 
Redden, J., affirmed bankruptcy court's denial of relief, and appeal was taken. The Court of 
Appeals, Wallace, Circuit Judge, held that bankruptcy court lacked jurisdiction and power to 
enjoin permanently, beyond confirmation of reorganization plan, creditor from enforcing state 
court judgment against nondebtor guarantors of Chapter 11 debtor. 
 
Affirmed. 
 
In re Western Real Estate Fund, Inc., et al., 922 F.2d 592 (10th Cir. 1991). 
Chapter 11 debtor filed adversary proceeding against mortgagee holding mortgage on debtor's 
damaged property to determine relative priority of their rights in any potential settlement of suit 
against company whose transformers had exploded, and former attorney for debtor was brought 
into proceeding as third-party defendant to resolve any rights he might have in settlement 
proceeds, consolidating his outstanding proof of claim against debtor for attorney fees. The 
Bankruptcy Court issued injunction against attorney with respect to ancillary state court suit 
against settling party and approved some hourly fees sought by attorney, but rejected contingent 
fee claim. The United States District Court for the Western District of Oklahoma, Lee R. West, 
J., affirmed. Attorney appealed. The Court of Appeals held that: (1) analysis of attorney's claim 
against debtor pursuant to prepetition contract providing for reduced hourly fee supplemented 
with reduced contingency fee should proceed by acknowledging debtor's breach of hybrid fee 
contract with attorney, assessing damages under applicable state law which would allow not only 
for unpaid hourly fees but also for loss of supplementary contingency fee, determining under 
bankruptcy statute and attendant federal bankruptcy standards reasonableness of damages claim 
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afforded attorney by state law, and reducing attorney's claim by whatever extent, if any, it is 
deemed excessive; (2) while appellate courts generally defer to fee determinations by bankruptcy 
court, bankruptcy court's erroneous determination of reasonable hourly fee for attorney while 
ignoring debtor's reasonable contingency fee obligation pursuant to breached contract warranted 
de novo correction; and (3) permanent injunction precluding attorney's attempt to recover any 
unpaid portion of his fee from settling party would be improper. 
 
Reversed and remanded in part; affirmed in part. 
 
In re A.H. Robins Co., 880 F.2d 694, 701 (4th Cir. 1989).   
Dalkon Shield manufacturer sought confirmation of proposed Chapter 11 plan. The United States 
District Court, for the Eastern District of Virginia, 88 B.R. 742, Robert R. Merhige, Jr., Senior 
District Judge, and Blackwell N. Shelley, J., confirmed plan and certain personal injury 
claimants appealed. The Court of Appeals, Widener, Circuit Judge, held that bankruptcy court 
had power to enjoin suits against certain entities other than debtor that involved Dalkon Shield. 

Affirmed. 
 
In re Purdue Pharma, L.P., 635 B.R. 26, U.S. (Bankr. SDNY 2021).  
Background: Chapter 11 debtors, a privately-held pharmaceutical company and affiliated 
entities involved in the manufacture and promotion of a proprietary prescription opioid pain 
reliever, sought confirmation of proposed plan of reorganization which, inter alia, contained 
broad releases of civil claims against non-debtor family members who owned debtors and 
against their related entities. United States Trustee (UST), numerous states and municipalities, 
and others objected. The Bankruptcy Court, Robert D. Drain, J., 633 B.R. 53, entered order 
confirming plan. Appeal was taken from that order as well as two merged and related orders, one 
approving debtors' disclosure statement and solicitation materials, and the other authorizing the 
implementation of certain preliminary aspects of plan. 

Holdings: The District Court, Colleen McMahon, J., held that: 
1 the Bankruptcy Court lacked constitutional authority to enter a final order approving the non-
consensual releases, even though they were incorporated into proposed plan, and so standard of 
review was de novo as to both the Bankruptcy Court's factual findings and its conclusions of 
law; 
2 the Bankruptcy Court had subject matter jurisdiction to approve the release of claims against 
non-debtors; 
3 addressing an issue of apparent first impression for the court, the Bankruptcy Code does not 
authorize a bankruptcy court to order the non-consensual release of non-derivative third-party 
claims against non-debtors in connection with confirmation of a Chapter 11 plan; and 
4 the plan's classification and treatment of the claims of Canadian unsecured creditors vis-a-vis 
those of their domestic unsecured creditor “counterparts” did not violate the Code. 

Vacated. 
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In re:  Mallinckrodt PLC. et al., 2022 WL 1206489, (Bankr. USDC Del 2022) 
On February 3, 2022, Bankruptcy Judge John T. Dorsey of the Bankruptcy Court for the 
District of Delaware (the “Bankruptcy Court”) confirmed the chapter 11 plan (the “Plan”) of 
Mallinckrodt PLC (“Mallinckrodt”) and its debtor affiliates including the third-party releases 
contained therein. In confirming the Plan, Judge Dorsey acknowledged the recent decisions In 
re Purdue2 in the Second Circuit and In re Ascena in the Fourth Circuit3 which raised issues 
regarding a bankruptcy court’s statutory and constitutional authority to approve non-
consensual third-party releases, respectively, but instead applied the law of the Third Circuit 
and approved third-party releases.  A motion by various creditors to stay distribution pending 
their appeals was denied.   

Appeal is pending. 

In Re LTL Management, LLC., 637 B.R. 396 (Bankr. D. NJ 2022) 
Background: Official committee of talc claimants and law firm on behalf of certain talc 
personal injury claimants filed motions to dismiss Chapter 11 case of debtor, an indirect 
subsidiary of manufacturer of talc-based astringent powder which, through corporate 
restructuring, had assumed responsibility for manufacturer's talc-related liabilities, as not having 
been filed in good faith. 
Holding: The Bankruptcy Court, Michael B. Kaplan, Chief Judge, held that debtor filed petition 
in good faith.  Motions Denied.  

Mahwah Bergen Retail Group Inc., 636 B.R. 641,  (USDC, E.D. Virginia 2022)  
Background: United States Trustee, as well as lead plaintiffs designated in putative class action 
alleging securities fraud, appealed from order of the United States Bankruptcy Court for the 
Eastern District of Virginia, Kevin R. Huennekens, J., confirming debtors' joint Chapter 11 plan, 
challenging the plan's broad third-party releases and exculpation provision. 
Holdings: The District Court, David J. Novak, J., held that: 
1 United States Trustee had standing to appeal Bankruptcy Court's order confirming debtors' 
joint Chapter 11 plan; 
2 lead plaintiffs lacked standing to appeal Bankruptcy Court's order; 
3 Bankruptcy Court failed to identify whether it had jurisdiction over claims in plan's broad 
third-party releases; 
4 Bankruptcy Court lacked jurisdiction over broadly released claims between non-debtors that 
had no connection to property of the estate or administration of the bankruptcy proceeding; 
5 Bankruptcy Court lacked knowing and voluntary consent of releasing parties in approving 
broad third-party, non-debtor releases; 
6 notice and opt-out forms with respect to third-party, non-debtor releases failed to afford due 
process; 
7 Bankruptcy Court's erred in failing to analyze factors under Behrmann v. National Heritage 
Foundation, 663 F.3d 704, when approving broad third-party, non-debtor releases; 
8 third-party, non-debtor releases failed to satisfy factors for approval of releases 
under Behrmann; and 
9 exculpation provision in Chapter 11 plan impermissibly extended beyond fiduciaries who 
performed necessary and valuable duties. 

Vacated and remanded. 
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Blixseth v. Credit Suisse, 961 F.3d 1074 (9th Cir. 2020) 
Background: Co-founder of Chapter 11 debtors, companies that were related to real estate 
development that was an “exclusive ski and golf community” in Montana and whose assets had 
been used by co-founder to secure a $375 million loan, objected to confirmation of third 
amended joint plan into which was incorporated a “global settlement” containing an exculpation 
clause negotiated by debtors, lender that was debtors' largest creditor, and proposed purchaser of 
development. Following reversal of its initial order approving the plan, on remand the United 
States Bankruptcy Court for the District of Montana, Ralph B. Kirscher, J., 460 B.R. 254, again 
confirmed plan, and co-founder appealed. After its determination that co-founder lacked standing 
to appeal was reversed in part and remanded with instructions to consider the merits of co-
founder's challenge, 609 Fed.Appx. 390, the District Court, Sam E. Haddon, J., 2013 WL 
12076533, dismissed appeal as equitably moot. Co-founder appealed. 
Holdings: The Court of Appeals, Berzon, Circuit Judge, held that: 
1 the Court of Appeals declined to dismiss co-founder's appeal as a sanction for his failure to 
respond to its show cause order as to why his appeal should persist in the wake of a purported 
settlement; 
2 the Court of Appeals' prior holding on equitable mootness was law of the case, and so the 
district court erred by dismissing co-founder's challenge on the ground that it was equitably 
moot; 
3 even if the Court of Appeals were not bound by its earlier decision, co-founder's appeal was 
not barred by equitable mootness; and 
4 the narrow exculpation clause at issue here, which released lender from liability for certain 
potential claims against it arising from the bankruptcy proceedings and not the discharged debt, 
was not barred by the section of the Bankruptcy Code providing that discharge of a debtor's debt 
does not affect the liability of any other entity, and so was valid. 

Affirmed. 
 
In re Metromedia Fiber Network, Inc., 416 F.3d 136 (2d Cir. 2005) 
Background: Order was entered by the United States Bankruptcy Court for the Southern District 
of New York, Adlai S. Hardin, Jr., J., confirming debtor's proposed Chapter 11 plan, and 
creditors appealed. The District Court, Charles L. Brieant, J., affirmed. 
Holdings: On further appeal, the Court of Appeals, Jacobs, Circuit Judge, held that: 
1 X-clause in indenture agreement, in exempting from subordination to rights of senior creditors 
certain securities allocated to junior note holders in connection with company's reorganization, 
did not allow noteholders to retain stock warrants; 
2 to confirm Chapter 11 plan containing non-debtor release, bankruptcy court had to find, at 
minimum, that release itself was important to plan; but 
3 Court of Appeals would not disturb bankruptcy court's unstayed Chapter 11 plan confirmation 
order, based on equitable mootness of appeal. 

Affirmed. 
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In re Aegean Marine Petroleum Network, Inc., 599 B.R. 717 (Bankr. S.D.N.Y. 2019) 
Background: Chapter 11 debtors moved for confirmation of their proposed plan, and objection 
was filed to third-party release provisions of plan. 
Holdings: The Bankruptcy Court, Michael E. Wiles, J., held that: 
1 court could not approve language in debtors' proposed Chapter 11 plan granting broad releases 
to a lender which had provided postpetition financing to debtors, and which would acquire most 
of debtors' assets, and 
2 contributions that members of audit committee had allegedly made to debtors' reorganization, 
while perhaps warranting a bonus, did not justify language in debtors' proposed plan purporting 
to release committee members of liability on third party claims. 

 
In re Genco Shipping & Trading Ltd., 513 B.R. 233 (Bankr. S.D.N.Y. 2014) 
Background: In the Chapter 11 case of affiliated debtors which together comprised one of the 
world's largest dry bulk shippers, equity committee objected to confirmationbankruptcy two 
steps forward of proposed prepackaged plan of reorganization. Confirmation hearing and trial 
were held. 
Holdings: The Bankruptcy Court, Sean H. Lane, J., held that: 
1 debtors established by a preponderance of the evidence that debtors' value did not exceed $1.48 
billion, that is, the amount that would entitle equity holders to any recovery; 
2 debtors proposed their plan in good faith; and 
3 plan's nondebtor third-party releases would be approved to the extent that they comported with 
the Second Circuit's Metromedia standard. 

Objections overruled; releases approved as specified. 
 
FirstEnergy Sols. Corp., 606 B.R. 720, 735-736 (Bankr. N.D. Ohio 2019) 
Background: Chapter 11 debtors filed motion for approval of their disclosure statement. 
Holding: The Bankruptcy Court, Alan M. Koschik, J., held that nonconsensual third party 
releases included in debtors' proposed Chapter 11 plan rendered the proposed plan patently 
unconfirmable and prevented bankruptcy court from approving debtors' disclosure statement. 

Motion denied. 
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The National Bankruptcy Conference is grateful for the 

opportunity to participate in this hearing. The Conference was 

established in the 1930s, and it is a voluntary, non-profit, non-

partisan, self-supporting organization of approximately sixty lawyers, 

law professors, and judges who are leading scholars and practitioners 

in the field of bankruptcy law. Its primary purpose is to advise 

Congress on the operation of bankruptcy and related laws and 

proposed changes to those laws. A Fact Sheet describing the 

Conference and listing its Members is attached to this Statement.  

For over four decades, Chapter 11 has allowed financially 

distressed corporations to continue as going concerns and preserve 

jobs. Vast sectors of the economy from retailing to air transportation to 

automobile manufacturing would look altogether different—and 

worse—if Chapter 11 had not been in place. Precisely because of the 

power that Chapter 11 brings, however, ongoing vigilance against 

abuse is essential. Nowhere is vigilance more important than when the 

rights affected are those of tort victims. In contrast to ordinary 

consensual creditors, tort victims do not choose to become exposed to 

their debtor. They are seeking redress of wrongs imposed on them 

against their will and are considered involuntary creditors.  

Third-party releases (e.g., where creditors release their personal 

claims against an entity other than the debtor as part of a Chapter 11 

plan) raise important challenges. The Bankruptcy Code offers no 

explicit guidance, and this may not be an arena in which it is prudent 

to entrust the matter to unbridled judicial discretion. Potential for 

abuse is ever-present. Tort victims and other creditors are entitled to 

due process, and wrong-doers who are not themselves in bankruptcy 

should not get to exploit the bankruptcy process for their own benefit. 

Third-party releases, if they are allowed at all, should be an 

exceptional remedy put in place only after the most zealous attention 

to the rights of the nonconsenting parties.  

An outright prohibition against third-party releases is not 

straightforward, however. For decades, courts have approved third-

party releases and limited the rights of tort victims to recovering from 

an identified fund in a number of mass-tort cases. See, e.g. In re A.H. 

Robins Co., 880 F.2d 694 (4th Cir. 1989). Rarely are third-party 

releases in mass-tort cases approved unless a large majority of the tort 

victims themselves support them. See In re Dow-Corning Corp., 280 

F.3d 648, 656-58 (6th Cir. 2002). 

If bankruptcy judges had been unable to issue releases and so-

called “channeling injunctions” in such cases, the survival of these 
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firms might have been threatened and even the tort victims 

themselves might have received less compensation in the end. A third-

party release may allow a reorganization to succeed and at the same 

time fairly compensate tort victims for the rights that they are losing. 

Such a release can work with and enhance the other flexible 

restructuring tools contained in the Bankruptcy Code. The hard 

question is whether the potential benefit outweighs the substantial 

risks.  

The following hypothetical illustrates how third-party releases 

(and the channeling injunctions that often accompany them) can 

promote well-established and legitimate objectives of bankruptcy law.  

ABC Corp. is a privately held firm owned by the descendants of its 

founders. Many of these shareholders are entirely passive, but some 

have sat on its board and have served as officers. An employer of many 

thousands, ABC Corp. is a major supplier of a variety of building 

materials. Many of ABC Corp.’s materials are critical to large-scale 

construction projects, and they are hard to source from elsewhere.  

Some decades ago, however, ABC Corp. began using a chemical 

compound in some of its materials that has since been shown to cause 

cancer. Some of those at ABC Corp. were aware of its dangers before 

the public at large. ABC Corp. eventually ceased using the compound. 

Before then, it put warnings on products it sold with this component. 

But ABC Corp. was generally slow to add these warnings and then to 

suspend its use of the compound.  

Many cancer victims began to sue ABC Corp. in state court. Issues 

such as the adequacy of ABC Corp.’s warnings were litigated. ABC 

Corp. won some cases and settled others. In recent years, ABC Corp. 

has faced a growing tide of tort suits and settlements have grown ever 

larger. At the same time this litigation was happening, ABC Corp. 

issued hundreds of millions of dollars in dividends to its shareholders. 

The size of the dividends grew over time.  

Beginning a year ago, financial creditors have become worried by 

the course of the tort litigation. They threaten to terminate their loans, 

and they insist that ABC Corp. take drastic steps. Restructuring 

professionals are brought in. The old managers are appropriately 

displaced, and new independent managers are installed who have no 

past affiliation of any kind with the company. When these new 

managers take stock, they decide that the best course for ABC Corp. is 

to reorganize under Chapter 11. 

The filing of Chapter 11 under these facts is completely 

appropriate and serves the public policy goals underlying the 

Bankruptcy Code. Chapter 11 is a suitable vehicle to resolve ABC 
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Corp.’s problems. ABC Corp. is a viable firm, employing numerous 

hard-working employees. Keeping it intact as a going concern provides 

the best chance of ensuring maximum recoveries for all the creditors, 

including the tort victims, while preserving the jobs and other value 

ABC Corp. adds to society. Moreover, Chapter 11 is particularly well-

equipped to confront the question of whether it is possible to recapture 

the dividends made to the shareholders as the threat posed by state 

litigation grew larger.  

It has long been the law that such dividends can be pulled back 

into the bankruptcy estate if they were made with “intent to hinder, 

delay, or defraud” creditors (including the tort victims) or if they were 

made when ABC Corp. was insolvent. Proving either insolvency or 

“intent to hinder, delay, or defraud,” however, is fact-intensive and 

hard. The costs and the time consumed by a full-blown trial on the 

merits and subsequent appeals put everyone at risk. The cost and the 

delay can threaten the survival of the business as a going concern, 

something that is essential to ensure that the victims enjoy substantial 

recoveries. The parties can attempt to settle, but the doubts about the 

merits and the complexity of the issues to be litigated give the 

shareholders some bargaining leverage.  

Under these facts, the best course for the debtor (and the tort 

victims) is a global settlement in which the shareholders return some, 

but not all, of the dividends they received. It is the special obligation of 

the bankruptcy judge to ensure any such settlement is reached on 

terms that are fair and equitable. See In re Iridium Operating LLC, 

478 F.3d 452, 461–62 (2d Cir. 2007). 

In a case such as ABC Corp., however, the tort victims’ ability to 

bring an independent action against some of the shareholders may 

present a serious obstacle. Shareholders of a corporation are generally 

not liable for its torts, but it is possible under these facts that the 

shareholders who were active in running the affairs of the corporation 

independently engaged in conduct that itself was tortious. Those 

shareholders who served as officers of ABC Corp. might have approved 

the label on a particular product with enough knowledge of the 

hazards of the compound that they are themselves personally liable as 

a matter of nonbankruptcy law.  

Showing personal liability on the part of a particular officer is 

significantly harder and less likely to succeed than a fraudulent 

transfer action. Nonbankruptcy law might, as a policy matter, 

inappropriately put too many obstacles in the way of recovery, but this 

is not a question of bankruptcy policy, as it takes nonbankruptcy law 

as it finds it. See Butner v. United States, 440 U.S. 48 (1979). As a 
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result, the settlement value of these actions might be small relative to 

the value of the fraudulent transfer actions. 

Nevertheless, the existence of these potential third-party causes of 

action might prevent a successful resolution of the Chapter 11 case. 

The shareholders may take the view that they would rather refuse all 

settlements and take their chances. The shareholders as a group may 

insist on global peace as a condition of settling the much larger 

fraudulent transfer action. 

The representative of the bankruptcy estate lacks the ability to 

bring “direct” actions against third parties like those brought by the 

tort victims. See Caplin v. Marine Midland Grace Trust Co., 406 U.S. 

416 (1972). Yet, the bankruptcy estate has its own fraudulent transfer 

claims against the same third parties, which may have substantial 

merit and, if successful, even deplete the resources of the target 

defendants.  In such situations, the ability to negotiate and implement 

a global compromise that includes both the estate claims and the direct 

actions of tort victims can bring about a resolution that would not 

otherwise be possible. The settlement itself should reflect the value of 

both the fraudulent transfer actions of the bankruptcy estate and the 

independent actions that could be asserted by the tort victims.  

Moreover, the settlement should be constructed to allow the tort 

victims to receive a fair share of the additional consideration resulting 

from the release of their potential claims. 

There is, of course, a risk that those negotiating on behalf of the 

debtor (the trustee, the debtor in possession, or the creditors’ 

committee) will settle with the shareholders on unfavorable terms. But 

this should not be the case when the bankruptcy judge is attentive and 

vigilant. Indeed, bankruptcy law has required for more than a century 

that rigid scrutiny be applied by bankruptcy judges to settlements and 

other transactions that could benefit “insiders” of a corporate debtor. 

See Sawyer v. Hoag, 84 U.S. (17 Wall.) 610, 623 (1873). 

In jurisdictions that permit nonconsensual third-party releases, 

the judges often approve such settlements only if a number of 

conditions are satisfied. Judges are rarely willing to approve third-

party releases unless a majority of the tort victims themselves support 

the plan. In addition, the bankruptcy judge ensures that due process 

has been meticulously observed. The bankruptcy judge also insists that 

the tort victims receive an amount for their independent tort actions 

that fairly reflects the actions’ value. What the victims receive under 

the plan should include value they could expect to receive if they 

pursued the shareholders outside of bankruptcy. Finally, the 

bankruptcy judge approves releases only when the reorganization 

could not go forward without them. 
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Judges are inclined to approve a third-party release only when the 

nondebtors’ action against the third party is a small part of the picture. 

In the case of ABC Corp., recovery of the dividends, something that is 

unequivocally the province of bankruptcy, swamps the value of the 

actions being released. Even though the expected value of the third-

party actions that are released is small, resolving them (on terms fair 

to the tort victims) may be essential to a speedy resolution of the entire 

bankruptcy case. And unanimity may not be possible. Even when there 

is widespread acceptance of a Chapter 11 plan, there may be hold-outs. 

Overcoming such holdout problems is a standard function of 

bankruptcy law. Third-party releases are not objectionable merely 

because some vote against a plan.  

In some cases, bankruptcy may enable tort victims to capture value 

that would otherwise be beyond their reach. Class actions are hard to 

bring in an environment in which each victim has a cause of action 

based on somewhat different facts and must make a different showing 

in order to recover. Some victims might be able to recover with a class 

action, but many others might not, and often a large portion of the 

recovery for any given victim will be consumed by attorneys’ fees.  

These facts illustrate how third-party releases and channeling 

injunctions can promote the traditional bankruptcy goals and respect 

the rights of victims. Other types of situations involving mass torts can 

arise in which third-party releases bring similar benefits. For example, 

an insurance company may be willing to settle its liability on a policy 

to a debtor arising from a mass tort only if it is released from any and 

all claims that the victims might be able to assert against it. A third-

party release can be essential to providing any victim with any 

substantial recovery. See, e.g., Travelers Indemnity Co. v. Bailey, 557 

U.S. 137 (2009) (decided on res judicata grounds).  

It should be emphasized that the justification of third-party 

releases has nothing to do with solicitude for the parties who receive 

the release. They are alleged tortfeasors who drive a hard bargain in 

settlement negotiations. They have no right to enjoy any of the 

protections of the Bankruptcy Code. Any benefits they receive should 

not be part of the calculus. 

Showing that nonconsensual releases bring benefits in cases like 

that of ABC Corp. falls short of proving that reform of the Bankruptcy 

Code is unnecessary. The Bankruptcy Code offers no explicit guidance 

outside of cases involving asbestos. Some courts of appeals insist that 

third-party releases can be approved only under extraordinary 

circumstances. See, e.g., In re Metromedia Fiber Network, Inc., 416 

F.3d 136, 141 (2d Cir. 2005) (third-party releases “proper only in rare 
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cases”). But there is a risk that permitting such releases gives the 

bankruptcy judge too much discretion.  

Without statutory guidance, third-party releases may become too 

routine. The multi-factored tests for third-party releases that permeate 

the caselaw are a recipe for mischief and the inconsistent decisions of 

circuit courts of appeals create uncertainty and asymmetry in what 

should be a nationally uniform law. Once empowered to approve third-

party releases, some bankruptcy judges may do it too readily. They 

may be too inclined to agree that the case before them is one where 

such extraordinary relief should be granted, even when this is not the 

case.  

Outside the mass tort context, third-party releases and 

exculpations, especially for the benefit of corporate insiders, have 

become all too common. See, e.g., In re Astria Health, 623 B.R. 793, 

801 n.25 (Bankr. E.D. Wash. 2021) (noting that they have become a 

routine part of nearly every Chapter 11 case and are an example of 

“the Lake Wobegon effect whereby many ordinary and average things 

are postured as extraordinary, causing the very concept of 

extraordinariness to lose meaning”). If judges are insufficiently 

vigilant, third-party releases in mass tort cases may become a vehicle 

that allows tortfeasors to escape too cheaply from their wrong-doing. 

For these reasons, it is possible to argue that nonconsensual third-

party releases should be prohibited categorically. Such a prohibition 

may lead to the liquidation of firms like ABC Corp., but this may be a 

price worth paying if the alternative undermines the rights of tort 

victims. Moreover, once the possibility of a third-party release is taken 

off the table, the dynamics of the negotiations change. The tortfeasors 

may still be willing to settle even though it exposes them to further 

litigation. Sometimes everyone benefits when the judge’s hands are 

tied. 

The matter, however, is not clear-cut. Third-party releases in the 

hands of able professionals and a fair judge can bring about resolutions 

of hard cases relatively swiftly and on terms that, while they do not 

leave anyone happy, are vastly better than what could be achieved in 

bankruptcy or anywhere else. There are many able bankruptcy judges 

who wield firm hands and refuse to approve third-party releases when 

the facts do not justify them. See, e.g., In re Aegean Marine Petroleum 

Network Inc., 599 B.R. 717 (Bankr. S.D.N.Y. 2019). From this vantage 

point, the third-party release is a powerful tool that, while subject to 

abuse, is sufficiently useful that it should be preserved. 

As the provisions in the Bankruptcy Code that cover asbestos cases 

show, there are a range of possible reforms to the law. Third-party 
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releases might be explicitly authorized, but only if particular 

procedural and substantive hurdles are met. Something between 

maintaining the largely direction-less status quo and outright 

prohibition may be more sensible.  

Again, the challenges presented by third-party releases, like others 

facing the bankruptcy system, resist simple solutions and easy 

answers. As you pursue the hard challenges you face here, the 

National Bankruptcy Conference stands ready to provide its 

assistance. 
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Unraveling the Origins Behind Third Party Releases in Bankruptcy 
 
By:  Karen Cordry, Bankruptcy Counsel for the National Association of Attorneys 
General 
 
 
What Began as a Focused Discharge Has Morphed Into Universal Releases 
 
 One might initially think that the scope of the discharge, particularly in terms of the persons 
protected thereby, should be simple to determine. A particular party files bankruptcy and, thereby, 
becomes the “debtor.” Section 524(a), in turn, provides that the discharge:   
 

1) voids any judgment as to the personal liability of the debtor for any discharged 
debt; 

 2) enjoins any act to collect, recover, or offset the debt as a personal liability of the 
debtor; 

 3) enjoins certain acts with respect to collecting on “community claims;” i.e., those 
where the debtor and his or her spouse are collectively liable on a claim. 

 
Other than claims dealt with under Section 524(a)(3), the section clearly indicates that the 
discharge only applies to the debtor. As if that were not clear enough, Section 524(e) then states 
that, except for those Section 524(a)(3) debts, “discharge of a debt of the debtor does not affect 
the liability of any other entity on, or the property of any other entity for, such debt.”  So, the effect 
of granting the discharge, even for a corporate debtor, is straightforward: if it files and confirms a 
plan of reorganization, it – and it alone – is entitled to a broad release of all of its preconfirmation 
debts with the narrow exception of those set out in Section 1141(d)(6) (or 1192).  
 
 Seemingly simply enough -- so how is it that in virtually every Chapter 11 plan, there are 
multiple pages of single-spaced, bolded, and capitalized text providing for releases, injunctions, 
and exculpations for parties ranging from high company officials in their corporate and personal 
capacities seemingly down to and including the janitor, as well as the professionals in the case; 
and, even more surprisingly, those same categories of persons affiliated with numerous wholly 
separate entities with no corporate connections with the debtor?  If the discharge only affects the 
debtor’s liability, how can all of those others piggy-back onto the effects of its confirmed plan?  If 
there is a basis to allow such derivative relief, the question becomes “who is entitled to claim it 
and on what reasoning?”  In recent years, we have come to find the notion that the discharge is 
limited to the debtor is a concept that is far more honored in the breach than in the observance.  
 
Categories of Non-Debtor Parties Seeking Relief   

First, there may be other parties who independently have liability to the creditor along with 
the debtor. Second, the debtor may be the primarily liable party, but others, such as owners or 
related corporate entities, may have derivative liability based on their control over, and/or 
affiliation with, the debtor. Third, there may be cases where there is a guarantor or insurer of the 
debtor's liability that can be called on to pay some or all of the claims against the debtor. Finally, 
those involved in helping pull the plan together, ranging from a debtor’s professionals to the 
creditors’ committee members and their professionals to any others who worked on resolving 



disputed issues, all want to ensure that they cannot be sued by a disgruntled creditor that disagrees 
with the final result of the plan process. Each of these situations, as the case law has evolved over 
the last 40-plus years, now generally results in some form of protection in the plan although the 
rationale therefor, and the consequent scope of such relief, varies between them.  
 
 In considering what relief can be afforded, the courts solemnly opine that none of these 
parties are being granted protection because of the debtor’s discharge, nor are they being 
discharged themselves. Instead, the courts conclude that the parties are being given some form of 
release based on various rationales, including by independently settling their liability and the 
claims against them. The courts must consider what form of release is allowed and, in turn, the 
subsidiary questions of whether that release must be consensual or not.  And, if it must be 
consensual, how must that agreement be shown? Each of those questions has taken up thousands 
of pages in court decisions and the final conclusions are often intensely fact-bound. The discussion 
below will try to at least skim the surface of the issues to give the reader a sense of the more 
detailed research that must be done. 
 
Debtor Releases, Exculpation Provisions 
 
 The simplest category of cases (although these still have numerous complexities) are those 
which provide for the debtor to give releases to other parties as part of the plan process. These can 
range from a simple voluntary release by the debtor itself of a claim against a third party for some 
issue arising out of its business operations, to broad-ranging language purporting to bar suits 
against any and all parties involved in the debtor’s operations during the case and/or the plan 
preparation process and that binds every creditor in the case, whether they consent to the language 
or not.  These releases represent the normal give and take of business operations where parties 
fully resolve their particularized disputes within the scope of the ordinary course of business 
operations that the debtor has authority to conduct, or, if they are non-ordinary course matters, the 
debtor will have to obtain court approval for it to grant the release to that party. While there may 
be debates about the merits of any given settlement and attached release, there is nothing 
particularly unusual about that process so as to implicate the general structure of the Code. The 
one limitation would be if the plan should attempt to impose the terms of the settlement on those 
that were not party to the settlement so that it would extend into the nonconsensual third party 
releases that will be discussed below.1 
  
 One initial caveat to the question of debtor releases/settlements is that the issue discussed 
here is related to, but distinct from, the question of who may sue these third parties to establish 
their alleged liability to the estate. To the extent that the third party is an alter ego of the debtor, 
or some other party against which the debtor may assert a claim in its own right under state law, 
the right to bring suit is likely to be found to be an asset of the estate. Courts have concluded that 

 
1 In re Bigler LP, 442 B.R. 537, 543-544 (Bankr. S.D. Tex. 2010). 
 



only the debtor and/or a trustee has the right to bring the suit and to settle it.2  The only exception 
is likely to be where the creditor has a unique involvement with the alter ego issue.3   
 
 Creditors must be alert to the problems that this exclusive right of the debtor may cause. 
The debtor may propose to settle such a suit against a co-liable or derivatively liable party for a 
small amount as an alternative to simply trying to discharge the claims against such a party. The 
settlement would have much the same effect, though, at least insofar as the creditors have only 
derivative claims against that third party. Once the debtor has settled the case, they would have no 
further ability to bring their own actions. The only option in such situation is to monitor the 
litigation very closely and object to any settlement that is inadequate or otherwise improper. If the 
debtor refuses to bring the suit at all, creditors may need to petition the court to either abandon the 
cause of action to them, or to appoint a trustee who will bring the case. 
 
 Assuming creditors are able to sue based on their own interested party status, the question 
becomes whether the court should approve so-called “exculpation” clauses. These types of 
provisions purport to “exculpate;” i.e., release and waive any liability of such parties with respect 
to their actions during the case, usually limited to those relating to those parties that are directly 
representing a debtor and/or involved in a plan preparation, solicitation, and confirmation process. 
In addition to the debtor and its directors and officers, they will also typically cover the debtor’s 
own professionals, the creditors’ committee members and its professionals, and often other major 
constituencies in the case to the extent they were part of these specific processes. The general idea 
is that their participation is crucial to successfully bringing together a consensual plan but that they 
will be reluctant to join the process if they might face the prospect of being sued by a creditor that 
dislikes the result. The debate over approval in a given case will center on exactly who is covered, 
the timing and nature of the acts protected, and the standard for determining whether any conduct 
will still remain culpable. This is language from a typical such clause in Blixseth v. Credit Suisse, 
961 F.3d 1074, 1078-1079 (9th Cir. 2020): 
 

None of [the Exculpated Parties] shall have or incur any liability to any Person for 
any act or omission in connection with, relating to or arising out of the Chapter 11 
Cases, the formulation, negotiation, implementation, confirmation or consum-
mation of this Plan, the Disclosure Statement, or any contract, instrument, release 
or other agreement or document entered into during the Chapter 11 Cases or 
otherwise created in connection with this Plan; provided, however, that nothing in 
this Section 8.4 shall be construed to release or exculpate any Exculpated Party 
from willful misconduct or gross negligence as determined by a Final Order or any 
breach of the Definitive Agreement or any documents entered into in connection 
therewith. 

 
2 Tronox Inc. v. Kerr-McGee Corp. (In re Tronox Inc.), 855 F.3d 84, 99 (2nd Cir. 2017); Kalb, Voorhis & Co. 
v. American Fin. Corp., 8 F.3d 130, 132-133 (2nd Cir. 1993); St. Paul & Marine Ins. Co. v. Pepsico, Inc., 
884 F.2d 688, 700-701, 704 (2nd Cir. 1989); In re S.I. Acquisition, Inc., 817 F.2d 1142, 1152-1153 (5th Cir. 
1987); Koch Refining v. Farmers Union Cent. Exchange, Inc., 831 F.2d 1339, 1346-1350 (7th Cir. 1987);  
Capriati Constr. Corp. v. SPER, Inc. (In re Capriati Constr. Corp.), 2018 Bankr. LEXIS 818, **16-19 (9th 
Cir. BAP Mar 20, 2018). 
3See NLRB v. E.D.P. Medical Computer Sys., 6 F.3d 951, 957 (2nd Cir. 1993) as an example where the 
Court allowed the National Labor Relations Board to pursue an action against an alter ego while the debtor 
was in bankruptcy. See also Capriati Constr., 2018 Bankr. LEXIS, **17-18.  



 
 The court in Blixseth, supra, 961 F.3d at 1081-1082, tallied up the reasons why the clause 
was acceptable: a) it was limited in scope and time to only acts relating to the Chapter 11 cases 
and the bankruptcy filing; b) it did not purport to affect claims filed in the case against the debtor 
arising from prepetition actions that were subject to the discharge; and c) it did not apply to claims 
based on willful misconduct or gross negligence. Finally, the court noted, the parties covered were 
appropriately limited by being limited to those “closely involved” with drafting the plan, which, 
in that case, included the largest creditor that could have disrupted the entire confirmation process 
but, instead, chose to become a plan proponent. The court further explained, id. at 1082-1084, that 
the provision did not violate Section 524(e) because it was not releasing any liability of these third 
parties with respect to dischargeable claims against the debtor. This provision, while related to the 
actions of the debtor during the case, only purported to provide a release to those parties for their 
own liability for their own actions, not as to any derivative liability owed by the debtor. See also 
In re PWS Holding Corp., 228 F.3d 224, 245-247 (3rd Cir. 2000) (same general analysis). Similar 
holdings can be found in every circuit, as these clauses are commonplace. 
 
 That does not mean that every such provision will automatically pass muster. Protections 
for the true volunteers in the process, such as the creditors’ committee members, who are deemed 
to have fiduciary obligations and a corollary right to qualified immunity pursuant to their 
appointment under Section 1103(c),4 are the most likely to receive the court’s approval. In PWS, 
for instance, most of the court’s discussion focused on those parties, although the clause also 
covered the debtors themselves, and their professionals. The court there distinguished its prior 
holding in Gillman v. Continental Airlines (In re Continental Airlines), 203 F.3d 203, 214-217 
(3rd Cir. 2000), where it had denied approval of a broad, open-ended release of prepetition lawsuits 
against directors and officers for securities violations, as opposed to this provision that had the 
same sort of time and scope restrictions as in Blixseth and used the same standard of liability. It 
did not otherwise discuss whether it was appropriate to include debtor parties in the same release 
language as the outside parties in the case. Compare, in that regard, Bank of New York Trust Co., 
NA v. Official Unsecured Creditors’ Comm. (In re Pacific Lumber Co.), 584 F.3d 229, 252-253 
(5th Cir. 2009), where the court allowed exculpation for the creditors’ committee members and 
their professionals, but not for the debtors and their officers’ and directors’ conduct in the case. 
See also In re Midway Gold US, Inc., 575 B.R. 475, 511-513 (Bankr. D. Col. 2017) (provision that 
exculpated debtors and their officers and directors for periods and acts that were not limited to 
plan preparation issues was too broad because their fiduciary duties only applied to acts during 
case; secured lenders excluded because they did not act in a fiduciary capacity) and In re Tribune 
Co., 464 B.R. 126 (Bankr. D. Del. 2011) (only fiduciaries may be exculpated under Third Circuit 
law).  
 
 Based on its review of case law, though, (which it cites in detail) the court in In re Murray 
Metallurgical Coal Holdings, LLC, 623 B.R. 444, 500-504 (Bankr. S.D. Ohio 2021), concluded 
that the majority view was that exculpation provisions could be applied beyond just the fiduciaries 
in the process and that the Third Circuit’s approach had not been widely adopted. It held that such 

 
4  In re Washington Mutual, Inc., 442 B.R. 314, 350 (Bankr. D. Del. 2011); Bigler, supra, 442 B.R. at 545-
46 (Bankr. S.D. Tex. 2010) (citing In re Pilgrim's Pride Corp., 2010 Bankr. LEXIS 72, 2010 WL 200000,, *4 
(Bankr. N.D. Tex. 2010) ("committees and their members are entitled to qualified immunity for any acts or 
omissions during a [C]hapter 11 case that were within the scopes of their duties.")). 



clauses could be included pursuant to Section 1123(b)(6), which states a plan may “include any  
other appropriate provision not inconsistent with the  [Code]” as well as under the court’s general 
Section 105(a) powers. The court stated: 
 

[E]xculpatory provisions differ from estate and third-party releases, which are also 
often included in Chapter  11 plans . . . .Estate and third-party releases provide for 
the relinquishment of claims held by the debtor or third parties against certain 
nondebtor parties; by contrast, exculpatory clauses establish the standard of care 
that will trigger liability in future litigation by a non-releasing party against an 
exculpated party for acts arising out of a debtor's restructuring.  . . .  
“As a policy matter, exculpations are necessary to ensure that capable, skilled 
individuals are willing to assist in the reorganization efforts in chapter 11 cases." 
In re Alpha Nat. Res., Inc., 556 B.R. 249, 260 (Bankr. E.D. Va. 2016) [and other 
resources cited]. . . . And as the bankruptcy court pointed out in In re Chemtura 
Corp., 439 B.R. 561, 610 (Bankr. S.D. N.Y. 2010), "exculpation provisions are 
included so frequently in chapter 11 plans because stakeholders all too often blame 
others for failures to get the recoveries they desire; seek vengeance against other 
parties; or simply wish to second guess the decisionmakers in the chapter 11 case."  

 . . .  
[T]he Court finds that the protections afforded by the Exculpation Clause, which 
provides a carve-out for gross negligence, intentional fraud, and willful 
misconduct, represent an integral component of the RSA and the Plan and are fair 
and reasonable. [Noting that the supporting parties worked out a viable plan and 
that several, provided DIP financing to the debtor.] 

 
The court also held, id. at 504, that the release need not be limited solely to post petition actions. 
“A properly crafted exculpation provision … may properly encompass all acts or omissions of the 
Exculpated Parties – whether occurring prepetition or post petition – that relate to or otherwise 
involve the negotiation of and entry into transactions approved by the Court, such as the DIP 
financing obtained by the Debtors, the marketing and sale process, and the filing and prosecution 
of the Plan. To hold otherwise would penalize, rather than encourage, good faith efforts to 
negotiate and resolve restructuring issues consensually in advance of a Chapter 11 filing.”5  The 
decision is a good overall explanation of the justification for these provisions, and most courts will 
agree. As a result, while one should ensure that the plan uses similar language, fighting such a 
provision is likely an unwinnable battle. That is particularly true where some or all of the parties 
provided financing or other specific support to help the case succeed. 
 
Liability of Insurance Companies and Other Guarantors 
 

 
5 Not all courts agree.  See, e.g., In re Mallinckrodt PLC, 2022 Bankr. LEXIS 273, **76-78 (Bankr. D. Del. 
2/3/22), holding that exculpation is based on Section 1103(c) which does not extend to prepetition actions.  
In re LATAM Airlines Grp., S.A., 2022 Bankr. LEXIS 1275, *157 (Bankr. S.D. N.Y. 6/18/22) noting that 
courts in that district “routinely approve exculpations of prepetition conduct that are tailored to the debtor’s 
reorganizations.”  With the rise of “prepackaged” bankruptcies where the work of negotiation is done prior 
to the petition date, extending the exculpation principle to that time period is not a large stretch.     



 The next simplest case to consider is how plans deal with the liability of insurance 
companies and other guarantors of the debtor. In the simplest case, the debtor might have a typical 
torts liability policy that would cover any suits against it by a personal injury plaintiff. It clearly 
has the right to call on that policy during the case to satisfy a claim filed by someone who slipped 
and fell on its premises and it would certainly be standard practice for the debtor – and the insurer 
– to require release provisions from the victim when its claim was paid. Thus, there would be 
nothing unusual about including a similar provision in a plan where the debtor agreed to use such 
policy proceeds to satisfy those claims.  
 
 On the other hand, either by state law, or by contractual agreement, many insurance policies 
provide for a right of direct suit by an injured party against an insurer. As such, if the debtor 
receives a discharge for his own personal liability for causing a car accident, that does not absolve 
the insurance company for its liability to pay for such a claim if covered by a policy it issued. Thus, 
it is well settled that it is permissible to sue the insurance company on the claim, post discharge, 
so long as the amount of liability sought is limited to that provided by the policy.6 However, if the 
debtor does retain some liability before the insurance policy can be tapped, then the discharge 
would still apply.7   
 
 Due to the independent liability of the insurer, it is even permissible to name the debtor as 
a nominal defendant where this is necessary to provide the predicate for the direct suit against the 
insurer. Nor are the debtor's costs of cooperating with its insurer to defend the claim a basis for 
barring such suits.8 One court did condition the plaintiff's right to proceed against third parties on 
the plaintiff's paying for the debtor's legal expenses to the extent that it was involved in the case, 
where the debtor was not actually an indispensable party to the litigation and was included in the 

 
6 See, e.g., Sosebee v. Steadfast Ins. Co., 701 F.3d 1012, 1021-1022 (5th Cir. 2010) (“plain language of 
the statute evinces Louisiana's intent for the insolvency of the insured not to ‘release the insurer from the 
payment of damages’ to injured parties”); H. K. Porter Co. v. Pennsylvania Ins. Guar. Ass'n, 75 F.3d 137, 
142 (3rd Cir. 1996) (‘under Pennsylvania's ‘direct action’ statute, tort victims may sue an insurer directly if 
the insured has gone bankrupt or become insolvent”); In re Hendrix, 986 F.2d 195, 197-200 (7th Cir. 1993); 
Green v. Welsh, 956 F.2d 30, 35 (2nd Cir. 1992); In re Walker, 927 F.2d 1138, 1142 (10th Cir. 1991); In re 
Pettibone Corp., 156 B.R. 220, 231-233 (Bankr. N.D. Ill. 1993), aff'd 40 F.3d 175 (7th Cir. 1994) and cases 
cited therein; Cf. In re Knoblock, 2021 Bankr. 923 (Bankr. W.D. Mo. Apr. 2, 2021) (debtor’s discharge 
similarly did not bar suit against insurer to pay claim against debtor); In re Walker, 151 B.R. 1009, 1011 
(Bankr. E.D. Ark. 1993).   
7 In re Tailored Brands, Inc., 2021 Bankr. LEXIS 1375 (Bankr. S.D. Tex. 5/20/21) (self-insured retention). 
8 Chapman v. Bituminous Ins. Co. (In re Coho Res., Inc.), 345 F.3d 338, 342-343 (5th Cir. 2003) (failure to 
file timely claim against debtor did not preclude creditor from suing insurer for policy claim; party can sue 
discharged debtor to set up insurance claim) (“courts are in ‘near unanimous agreement’ that § 524(e) 
‘permits a creditor to bring, and proceed in, an action nominally directed against a discharged debtor for 
the sole purpose of proving liability on its part as a prerequisite to recovering from its insurer,’” citing 
Houston v. Edgeworth (In re Edgeworth), 993 F.2d 51, 54 ( 5th Cir. 1993); In re Shondel, 950 F.2d 1301, 
1307 (7th Cir. 1991); Walker, supra, 927 F.2d at 1143 and cases cited therein (suit may proceed even if 
some costs incurred); Western Real Estate, supra, 922 F.2d at 602, n. 7; In re Jet, 883 F.2d 970, 973-976 
(11th Cir. 1989) (debtor may be sued; decision does not turn on whether it may incur costs as part of suit 
and cases cited); Sellers v. Nationwide Mut. Fire Ins. Co., 2016 U.S. Dist. LEXIS 131887, **11-15 (N.D. 
Ala. Sept. 27, 2016) (stay and discharge injunctions do not preclude litigation against debtor as purely 
nominal defendant in order to obtain insurance coverage); USA Gymnastics v. Ace Am. Ins. Co. (In re USA 
Gymnastics), 624 B.R. 443, 452 (Bankr. S.D. Ind. 2021); Stoneking v. Histed (In re Stoneking), 222 B.R. 
650, 652, n. 2 (Bankr. M.D. Fla. 1998); Pettibone, supra, 156 B.R. at 233; Walker, supra, 151 B.R. at 1010 



litigation for the plaintiff's benefit. .9 This is of critical importance for tort creditors, but it may 
also be important in cases where the debtor may have insurance coverage that will deal with 
property damage issues such as  environmental contamination. A governmental entity should 
explore this since, in many cases, a debtor's only potential source of additional funds is the so-
called “general and comprehensive liability” policy it carries. 
 
 It may also be the case that there is some form of third-party guaranty or escrow fund that 
may provide coverage for the debtor’s liabilities. If so, the same analysis can be used there to allow 
suit to be brought against the debtor, even post discharge, if that is a prerequisite to establishing 
the liability for payment by the guarantor/fund.10 This exception only applies, where there is no 
attempt to hold the debtor personally liable, or to reach its remaining assets, beyond those held by 
the third party. If the guarantee covers all amounts owed by the debtor, the guarantor may be liable 
for more than the allowed claim in the bankruptcy in light of the various provisions in the Code, 
such as Section 506(c) that artificially limit what a creditor may collect in the bankruptcy.11  
 
 The converse of these cases that allow direct suits against the insurer is that the insurer may 
wish to resolve its potential for liability and lawsuits by simply tendering the full proceeds of its 
policy to the debtor for its use in resolving claims in the case. If so, it will generally be entitled to 
receive injunctive protection against further litigation by other parties which might have direct 
rights of action against the company. Since its only liability is to comply with its obligations under 
its policies, and since those policies normally have explicit, finite amounts that can be required to 
be paid out thereunder, it can satisfy that liability to third parties by transferring the funds to the 
debtor and leaving the debtor with the responsibility to distribute those funds  It might still owe 
the debtor an additional amount if the policy also covers defense costs separate from the 
substantive policy limits but that is something for which it can settle with the debtor.12  The courts 
have been generally consistent in granting to the debtor the right to settle causes of action and 
obtain assets owed to it. When it does so, other parties will be bound to the results of those 
agreements. 
 
 The most common scenario in which these policy settlement transfers are made are in cases 
where the debtor is facing mass tort liabilities that are covered under those policies. These cases 
began in the early 1980s, with asbestos litigation and the Dalkon Shield lawsuits.  They have 

 
9  In re Winterland, 142 B.R. 289, 291-292 (C.D. Ill. 1992). 
10 See, e.g., Western Real Estate,  supra, 922 F.2d at 601-602; NCNB Texas National Bank v. Johnson, 
11 F.3d 1260, 1266 (5th Cir. 1994) (guarantor may be sued even though plan provides that debtor will 
eventually pay claim in full). 
11 CresCom Bank v. Terry, 610 Fed. Appx. 221, 230-231 (4th Cir. 2015) (guarantor was credited 
amounts paid in bankruptcy, but against full amount debtor owed creditor, not just the more limited 
allowed claim) and  Western Real Estate,  supra, 922 F.2d at 602. 
 
12   One unusual case is Cont’l Cas. Co. v. Carr (In re W.R. Grace & Co.), 13 F.4th 279, 289-91 (3rd Cir. 
2021), where the debtor was insured by Continental and the debtor’s employees sued the latter directly 
asserting that it had learned of the risks to them by virtue of certain industrial hygiene inspection work it did 
in addition to merely furnishing insurance, and that it owed them an independent duty of care based on that 
acquired knowledge to try to make the debtor operate in a different and safer fashion.  The case was 
remanded for analysis of that issue so as to determine whether the ”channeling injunction” in the debtor’s 
plan would also cover Continental.  See also MacArthur v. Johns-Manville Corp., 837 F.2d 89, 93-94 (2nd 
Cir), cert. denied, 488 U.S. 868 (1988); Western Real Estate, supra, 922 F.2d at 595, 599. 



moved on to other similar cases, including the defective air bags at issue in the Takata litigation, 
the massive property damage and personal injury cases arising from the California fires in 2019 
and thereafter, and other types of toxins and contaminants litigation. The similar feature in each is 
that the rising tide of claims imposes litigation and damages costs that threaten to overwhelm the 
company and its insurance policy resources. The company files bankruptcy to stem the tide 
momentarily and then seeks to gather all those resources into one fund to create a simple, low-
cost, high-efficiency way to allocate those limited amounts as equitably as possible among all of 
the claimants that will ever arise. The insurers’ goal is quite simple – to pay in what they owe 
under the policy and then to walk away without facing a continuing avalanche of litigation. 
 
 The structure to deal with these claims and attendant insurance policies was created in the 
Johns Manville bankruptcy, which was filed in 1982. Mansville was the largest manufacturer of 
asbestos products in the world.  As the lethal effects of exposure to asbestos became known, 
Mansville faced tens of thousands of potential lawsuits, which, at the time created a liability of 
more than $2 billion.13  It accordingly set up a structure (that was modified several times with much 
additional litigation) that, in its final form became a model for other bankruptcy trusts and was 
eventually codified in Section 524(g) of the Code. The basic concept was to take all the assets that 
were allocated to those claims – including payments up to the limits of insurance policies – place 
them into a trust, and then provide that all claims against parties providing those assets were subject 
to a “channeling injunction” that would direct, i.e., “channel,” all such claims to that fund. The 
fund, in turn, would process the claims, determine their merits and the amount that they would be 
entitled to (either by trying to a judge what would be awarded in the tort system or by some formula 
for payments), and then pay each its allocable share. That last part was the most difficult 
calculation because it required the trust to estimate how many claims, of what types, and in what 
amounts would arise year by year and compare that to how much funding the trust could expect to 
receive and what returns it could generate thereon while waiting to pay out on claims. Dividing 
the assets by the total claims estimate would yield a “payment percentage” each creditor would 
receive on account of its claim. That percentage would be reevaluated periodically and adjusted 
based on current information to that date.  
 
 This complicated structure was originally created and approved by the courts under their 
general Chapter 11 authority under Section 105(a) of the Code.   It was  later codified in Section 
524(g)  which literally applies only to asbestos trusts, but debtors facing other types of mass 
liabilities have frequently followed the same pattern for handling their debts. The main feature of 
these trusts that induce debtors, insurers, and other co-liable parties to participate therein is the 
channeling injunction that ensures that all such liabilities are channeled to the trust assets and away 
from their  balance sheets so they can buy peace and certainty if they contribute their assets to aid 
in resolving these claims. While initially these plans raised many questions and occasioned much 
litigation, they too, like the exculpation provisions discussed above, have become relatively 
commonplace. Section 524(g) includes several other safeguards, including that a representative 
must be appointed to protect the interests of future claimants, that claimants thereunder must be in 
their own class and that class must approve the plan by 75% or better. If all those requirements are 
satisfied, then the plan can include a broad-ranging injunction that protects the released parties that 

 
13  In the years since then, it has actually received and settled hundreds of thousands of claims and paid 
out some $5 billion, based on a percentage rate well under 10% of the assumed value of the claims.    



are covered thereby, and that does not allow for opt-outs or additional suits to be brought against 
those entities.  
 
 Not every provision in that subsection is necessarily included in every one of these mass 
tort trusts, but it does provide a basic template that they largely adhere to. Where a plan strays too 
far, though, from including the necessary safeguards and protections for all parties (including 
insurers) it risks not being approved. See, e.g., In re Am. Capital Equip., LLC, 688 F.3d 145, 159-
160 (3rd Cir. 2012), where the debtor (a defunct entity) proposed a plan that would surcharge 
insurance recoveries for asbestos claims and use those funds to pay other non-asbestos creditors 
in the case, all without giving the insurers even the protection of the Section 524(g) structure. In 
rejecting the plan, the court noted that the debtor was conflicted because it had a financial incentive 
to default on defending claims so the insurers would have to make payments on which it could 
collect the surcharge. The court sets out a good description of the rationale and purpose of a Section 
524(g) trust in the course of explaining why this plan was not one:   
 

The trust maximizes the value of the debtor's estate for creditors by allowing a 
debtor to channel all asbestos claims into the trust, so that the debtor and its 
affiliates or parent companies are not burdened by the asbestos claims. § 
524(g)(1)(A), (4)(A)(ii); see also Eric D. Green, James L. Patton, Jr., & Edwin J. 
Harron, Future Claimant Trusts and "Channeling Injunctions" to Resolve Mass 
Tort Environmental Liability in Bankruptcy: The Met-Coil Model, 22 Emory Bankr. 
Dev. J. 157, 160-64 (2005) (explaining that the § 524(g) channeling injunction 
increases investor confidence, and thus better enables the reorganized enterprise to 
meet creditor obligations and provide for future claimants). Ideally: 

 
"[T]he [bankrupt] company remains viable. . . . [and] continues to 
generate assets to pay claims today and into the future. In essence, 
the reorganized company becomes the goose that lays the golden 
egg by remaining a viable operation and maximizing the trust's 
assets to pay claims." 

 
In re Combustion Eng'g, 391 F.3d at 248 n.69 (quoting 140 Cong. Rec. S4521-01, 
S4523 (Apr. 20, 1994) (statement of Senator Brown)); . . . Essentially, the § 524(g) 
trust "recognizes the inherent equitable power  [*160]  of the bankruptcy courts to 
provide for equitable treatment of all of a debtor's creditors, including those having 
claims arising out of asbestos products." 140 Cong. Rec. S4521-01, S4523 (Apr. 
20, 1994) (statement of Senator Graham); see also In re Federal-Mogul Global Inc., 
[684 F.2d 355 (3d Cir. 2012).] 

     
 In light of those purposes, and the values served by such trusts, the case law is reasonably 
settled that plans with such features – to the extent that they remain faithful to the basic template 
– will be approved. As discussed initially, these are cases where the court can find that the 
protected parties are, in effect, buying a release of their own liability at fair value, rather than being 
just “discharged” therefrom as a corollary of the debtor’s own discharge, so Section 524(e) is not 
violated. And, since insurer policies generally are for a finite amount, it is not overly difficult to 
determine that these parties have fully satisfied any obligation they may have so as to justify their 



release. In that regard, the Bankruptcy Court for the Northern District of Ohio provides a 
thoughtful discussion of the nature of these cases and why they justify imposing the nonconsensual 
releases.14  FirstEnergy noted that the plans concerned debtors that were primary tortfeasors but 
who could not afford to pay all of the claims without offering “third-party releases of secondarily 
liable nondebtor parties in exchange for substantial contributions from the nondebtor obligors to 
assist funding of a plan and providing a dividend to the creditors whose claim would be released.”  
In the seminal cases, “the debtors were required to resolve a multitude of claims in an orderly way 
and obtain those creditors’ approval of a plan of reorganization,” and in each case, in exchange for 
those contribution, those groups approved the plan by majority or overwhelming vote. “These are 
essentially class action settlements releasing a debtor and its co-obligors, ensuring that no claims 
of contribution or indemnity against the debtor survive plan confirmation, and directing substantial 
compensation to the class of claimants voting to accept the settlement incorporated into the plan 
of reorganization.”  That is the easiest way to think about these cases – and the exigencies of the 
debtor’s finances indicate why courts are willing to bind parties to these structures. 
  
 The final category of cases, and the ones where the issues are the most difficult are those 
where the party seeking a release has liability to the claimant due to its own conduct (and not 
merely based on a contractual right the debtor has purchased such as with these insurance policies). 
These are the sort of third-party releases that truly do raise concerns for creditors and courts and 
will be discussed next. 
      
Releases Granted to Co-Liable and Derivatively Liable Parties, Owners, and 
Officers 
 
  

In the cases discussed in this section, the third parties have their own independent liability 
to the creditors based on their own actions and that separate obligation does not necessarily depend 
on whether the debtor can also be held liable therefor or whether it had any role in creating the 
liability.  It is very reasonable for creditors to resist giving the debtor any ability to create immunity 
for those third parties by way of agreements solely between them and the debtor. That scenario 
would seem to be exactly the kind of fact pattern where Section 524(e) is meant to apply to limit 
how far the debtor’s discharge can be extended.  
 
 One particular fact pattern that does arise with some regularity is the debtor’s attempt to 
provide releases for its directors and officers from their own derivative personal liability for some 
of the actions taken by the debtors. The typical argument is that the reorganization depends on the 
personal activities of those directors and officers in support thereof and that they must be relieved 
from personal liability before they will undertake those activities to make the plan succeed.15  It is 

 
14 FirstEnergy Sols. Corp., 606 B.R. 720, 735-736 (Bankr. N.D. Ohio 2019) 
15  This issue is also related to the question of whether the debtor can force the government to allocate 
payments that it has made to satisfy its trust fund tax obligations before it pays other taxes that are due. 
Officers of the debtor are personally liable for trust fund payments; thus, if the debtor can pay off its trust 
fund liabilities first, it also relieves pro tanto the liability of its officers. On the other hand, if the government 
can force the allocation of the payments to non-trust fund taxes first, it will keep the individuals secondarily 
liable and give it a better chance to ensure that it can eventually collect all of the taxes by proceeding 
against them for any amounts the debtor is unable to satisfy. The Supreme Court decided in U.S. v. Energy 
Resources Co., 495 U.S. 545, 548-549 (1990) that the bankruptcy courts had the authority to require 



possible that such a contention may be true, but it is a great deal more likely that such individuals 
need the debtor as much as the debtor needs them. How many companies are anxious to hire a 
businessman whose last item on his resume reads “Bankrupted Company X?”  And who will be 
anxious to pay that person the salary that he is likely to be able to command at his own company?   
te Supreme Court has rejected any notion that “sweat equity” should qualify as “new value” for 
purposes of the retention of ownership by the former owners.16 There is no reason to allow such a 
nonmonetary “contribution” to justify relieving those persons of their own obligations, at least 
without the full consent of the affected creditors.  
 
 The reality, though is that most cases do grant some form of release, to a greater or lesser 
degree, to many non-debtor parties. So, how do courts approach these proposed clauses?  Several 
circuits point to the wording of Section 524(e) and state that  bankruptcy courts do not have the 
power to discharge or release the liability of third parties. The Ninth Circuit has held that 
“[P]ursuant to 11 U.S.C. § 524(a), a discharge under Chapter 11 releases the debtor from personal 
liability for any debts. Section 524 does not, however, provide for the release of third parties from 
liability);17 The Tenth Circuit similarly held in that, while the bankruptcy court could use its 
powers under Section 105 to impose a temporary stay on litigation by a creditor against a co-liable 
third party to facilitate the reorganization, it could not impose a permanent bar on pursuing that 
third party once the plan was confirmed.18  Like the claim of the direct creditor, the third party’s 
potential indemnity claim against the debtor would also be discharged, litigation between those 
third parties could not harm the debtor and, accordingly, could not be enjoined.  
  
 The Fifth Circuit similarly disagreed with an insurer that sought to preclude direct suits 
against it by third parties. 19 It held that the cases that had allowed such injunction had done so by 
channeling the claims to separate assets in a way that did not discharge the nondebtor. Absent such 
a provision, the bar on litigation would not be allowed. The same reasoning has been used to bar 
even an exculpation clause to the extent it applied beyond the creditors’ committee members.20 
And, finally, the D.C Circuit held that a creditor with direct rights against a third party could not 
be required to release those rights without separate consideration being paid.21  
 
 That said, there are every bit as many circuits and more that do allow such releases, and, 
even some of those that are generally thought of as “no release” circuits may still allow them in 

 
allocation of payments in a particular fashion, although it did not require that the courts always do so. The 
basis for allowing allocation is related to that for determining whether to release third parties from liability; 
namely, whether those particular parties are essential to the reorganization. One difficulty with this issue is 
the less than searching review that many courts give to the contentions of the debtor's officers about their 
indispensability to the debtor's reorganization. See, e.g., In re Deer Park, Inc., 10 F.3d 1478, 1481-1484 
(9th Cir. 1993) (where court allowed allocation in a liquidating Chapter 11). 
16 Norwest Bank Worthington v. Ahlers, 485 U.S. 197 (1988). 
17 See Resorts Int’l v. Lowenschuss (In re Lowenschuss), 67 F.3d 1394, 1401-1402 (9th Cir. 1995) (“In re 
American Hardwoods, 885 F.2d 621, 624-627 (9th Cir. 1989) (absent unusual facts such as in A.H. Robins, 
the Dalkon Shield case, a permanent injunction against judgments against third parties is “a remedy 
indistinguishable from discharge;” citing to Underhill v. Royal, 769 F.2d 1426, 1432 (9th Cir. 1985)). 
18 Western Real Estate Fund, supra, 922 F.2d at 600-602 
19  Feld v. Zale Corp. (in Re Zale Corp.), 62 F.3d 746, 760-761 (5th Cir. 1995), 
20 Pacific Lumber, supra, 584 F.3d at 252-253, 
21 In re AOV Indus., 792 F.2d 1140, 1152 (D.C. Cir. 1986), 



some circumstances.22  In general, when courts do approve these releases, they tend to suggest that 
there must be “unusual circumstances” to do so, but, once a court is prepared to accept the 
possibility, such “unusual” circumstances appear to recur with a great deal of regularity. In any 
case, in deciding if they can allow such releases, they rely on one or more of these provisions:  
Section 105(a) which gives the Court authority to issue “any order, process, or judgment that is 
necessary or appropriate to carry out the provisions of this title;” Section 1123(b)(3)(A), which 
allows a plan to provide for “the settlement or adjustment of any claim or interest belonging to the 
debtor or the estate.” and Section 1123(b)(6) which gives the court authority to “include any other 
appropriate provision not inconsistent with the applicable provisions of this title.”   
 
The Bases on Which Courts Grant Releases 
 
 According to the court in Midway Gold, supra, 575 B.R. at 502, “Reading these sections 
of the Bankruptcy Code together, enjoining a creditor's claims against a non-debtor may be 
necessary, and within the bankruptcy court's authority, to achieve a successful reorganization.”23   
In Airadigm Communs., Inc. v. FCC (In re Airadigm Communs., Inc.), 519 F.3d 640 (7th Cir. 
2008), the Seventh Circuit explored why the fact the provision was deemed necessary for a 
successful reorganization was enough to find that the release did not violate Section 524(e), so that 
it was not “inconsistent” with title 11. It began by noting that the issue in that case, which 
concerned nonconsensual releases was different from its case where the creditors approved the 
release. (That raises a different question, as to what must be shown to prove that “consent,” but 
that will be discussed separately below). As it had previously held in In re Specialty Equip., Cos., 
3 F.3d 1043, 1046-1047 (7th Cir. 1993) with respect to consensual releases, the court stated that 
Section 524(e) was not meant to affect the ability of the debtor to obtain approval of a plan with a 
release; rather it was only meant to be a “savings” provision to ensure that the debtor’s discharge 
would not automatically release other parties. As such, it would make the retention of liability the 
default position against third parties or insurers or guarantors as discussed above but would not 
limit the court’s authority to approve a plan that provided otherwise, where appropriate. Id. at 655-
656.24  The far more difficult question was whether the court could approve such a release over 
the creditor’s objection. (Indeed, it is not even clear a consensual release is anything more than a 
settlement. It is the question of whether a release can be imposed on a creditor, and, if so, in what 
circumstances, that primarily divides the courts.) 
 
 The Seventh Circuit held the grant of “residual authority” from the combination of Sections 
105 and 1123(a)(6) “permits the bankruptcy court to release third parties from liability to 
participating creditors if the release is ‘appropriate’ and not inconsistent with any provision of the 
bankruptcy code.”  Id. at 657. Since the Code itself does not define what is “appropriate,” that 
leaves the courts with great flexibility to make their own judgments in that regard. And such 
judgments will have an inherent tendency to lean toward whatever makes the plan – the raison 

 
22  See, e.g., Long-Term Credit Bank v. Cent. States, Southeast and Southwest Areas Pension Fund (In re 
AppleTree Mkts., Inc.), 1999 U.S. Dist. LEXIS 23374, **32-35 (S.D. Tex. Feb. 22, 1999) for a listing of cases 
on both sides of the issue and FirstEnergy Sols. Corp., 606 B.R. at 733-734 for another list. 
23  The case has a good discussion of the entire area and cites many cases on all parts of this analysis, so 
it is a useful decision to read to look for relevant decisions in one’s own jurisdiction. 
24  If that was, in fact, Congress’ intention, it is odd that it did not use the formulation employed in many 
other provisions; i.e., “Unless the court orders otherwise, discharge of a debt does not affect the liability of 
any other entity . . . .”  That phrasing would have made this debate academic. 



d’etre of the bankruptcy case – succeed. In this case, the Seventh Circuit  relied on the facts that 
the release excluded willful misconduct; only related to conduct “arising out of or in connection 
with the plan;” was part of a plan that did not infringe on the FCC’s regulatory authority and was 
the key to the released party’s agreement to provide the needed financing to make a reorganization 
succeed to justify approving the release. Interestingly, although this case is cited as a “third party 
release” case, it actually is more of an exculpation case which, as noted above, are usually 
approved without much ado. 
 
 In any case, many courts have reached the same conclusion as to their basic authority to 
approve a release; the question then becomes when is a release “appropriate?”  In re Master Mortg. 
Inv. Fund, Inc., 168 B.R. 930, 935 (Bankr. W.D. Mo. 1994) listed factors including whether: 
 

“(1) There is an identity of interest between the debtor and the third-party, usually an 
indemnity relationship, such that a suit against the non-debtor is, in essence, a suit against 
the debtor or will deplete assets of the estate. 

 
(2) The non-debtor has contributed substantial assets to the reorganization. 

 
(3) The injunction is essential to reorganization. Without it, there is little likelihood of 
success. 

 
(4) A substantial majority of the creditors agree to such injunction, specifically, the 
impacted class, or classes, has "overwhelmingly" voted to accept the proposed plan 
treatment. 

 
(5) The plan provides a mechanism for the payment of all, or substantially all, of the claims 
of the class or classes affected by the injunction.” 

 
The court did note there that this was not a rigid test to be applied in every circumstance and the 
factors were “neither exclusive nor conjunctive.”  That is logical since, taken as a whole, they 
depict a scenario where a) creditors would have every reason to agree, and b) they actually did. In 
such a situation, it would likely be an abuse of discretion for the court to refuse to confirm such a 
plan. Not all situations will be so one-sided, though, so the court will need to assess the degree to 
which the overall scenario measures up to that ideal. That is, how much are the creditors receiving 
and/or what is the third party paying in return for that release, and conversely, what are the 
creditors giving up by not being able to pursue the third party. 
 
 At a minimum, the court should require and analyze a showing that not only the third 
party’s contribution to the plan (which is usually the primary basis upon which it seeks a release), 
but also the release as well, is critical to the plan’s success. Such circumstances, the courts hold, 
should not be treated as the norm; rather, the release should be approved only where “unusual” or 
“unique” circumstances exist.25   Citing Dairy Mart, the Metromedia court explained its concerns, 
noting, first, that there was no explicit authorization for such releases and that Section 105(a) was 
relatively weak support for including such a provision since it does not “create substantive rights 

 
25 See, e.g., Deutsche Bank AG, London Branch v. Metromedia Fiber Network, Inc. (In re Metromedia Fiber 
Network, Inc.), 416 F.3d 136, 142-143 (2nd Cir. 2005), 



that are otherwise unavailable under applicable law,”26 As such, it can be used only in support of 
some other authority in the Code and the only other provision courts point to is the equally 
generalized authority in Section 1123(a)(6) which provides no standards or limits. Secondly, it 
stated that:   
 

a nondebtor release is a device that lends itself to abuse. By it, a nondebtor can 
shield itself from liability to third parties. In form, it is a release; in effect, it may 
operate as a bankruptcy discharge arranged without a filing and without the 
safeguards of the Code. The potential for abuse is heightened when releases afford 
blanket immunity. . . . Courts have approved nondebtor releases when: the estate 
received substantial consideration, e.g., Drexel Burnham, 960 F.2d at 293; the 
enjoined claims were "channeled" to a settlement fund rather than extinguished, 
MacArthur Co. v. Johns-Manville Corp. (In re Johns-Manville Corp.), 837 F.2d 89, 
93-94 (2d Cir. 1988); Menard-Sanford v. Mabey (In re A.H. Robins Co.), 880 F.2d 
694, 701 (4th Cir. 1989); the enjoined claims would indirectly impact the debtor's 
reorganization "by way of indemnity or contribution," id.; and the plan otherwise 
provided for the full payment of the enjoined claims, id. Nondebtor releases may 
also be tolerated if the affected creditors consent. See In re Specialty Equip. Cos., 
3 F.3d 1043, 1047 (7th Cir. 1993) … . 

 
No case has tolerated nondebtor releases absent the finding of circumstances that 
may be characterized as unique. See Dow Corning, 280 F.3d at 658; accord Gillman 
v. Continental Airlines (In re Continental Airlines), 203 F.3d 203 at 212-13 (3d Cir. 
2000) ("A central focus of these . . . reorganizations was the global settlement of 
massive liabilities against the debtors and co-liable parties [through] financial 
contributions from non-debtor co-liable parties . . . in exchange for the release of 
their liabilities [that] made these reorganizations feasible."); . . . 
 
Here, the sole finding made to justify the Kluge Comprehensive Release is that the 
Kluge Trust made a "material contribution" to the estate. But there is no finding (or 
evidence presented) that the Kluge Comprehensive Release was itself important to 
the Plan – which is what Drexel Burnham at minimum requires. . . . The bankruptcy 
court's findings were insufficient. A nondebtor release in a plan of reorganization 
should not be approved absent the finding that truly unusual circumstances render 
the release terms important to success of the plan, focusing on the considerations 
discussed above, see supra at 14-16. 

 
The court held that there need not be an absolute one-to-one relationship between the funds paid 
into the plan and additional consideration paid directly to the enjoined creditors, but that, on the 
other hand, it was not enough that the third party contributed, and an objecting creditor was paid 
something under the plan as a way to show the creditor received adequate consideration.  
 
 
A Seven Part Test to Analyze Validity of Nonconsensual Releases 

 
26 New England Dairies, Inc. v. Dairy Mart Conv. Stores, Inc. (In re Dairy Mart Conv. Stores, Inc.), 351 F.3d 
86, 92 (2d Cir. 2003). 



 
 The Sixth Circuit adopted a seven-part test for analyzing a nonconsensual release following 
the Seventh Circuit’s development of the five factors in Master Mortgage27 . The first five factors 
are essentially identical to those in the Master Mortgage case. The final two require that the plan 
provides a means for those who choose not to settle to “recover in full,” and that the bankruptcy 
court makes a specific factual record to support its conclusions. (In that case, the shareholders were 
being allowed to retain equity in the debtor, violating the absolute priority rule that does not allow 
a lower priority entity to receive value if a dissenting higher priority creditor is not paid in full.)  
Most plans will not have that provision but there is still a need to decide whether an objecting 
creditor can opt out of the release that others in the same class are giving.  
 
 Other circuits have agreed that, while such releases can be given, the same factors should 
be considered and have said “factors should be considered a non-exclusive list of considerations, 
and should be applied flexibly, always keeping in mind that such bar orders should be used 
‘cautiously and infrequently,’ . . . and only where essential, fair, and equitable”.28 The Fourth 
Circuit held that the Dow Corning factors are “instructive” and are “commend[ed] to bankruptcy 
courts; but, where bankruptcy court purported to apply them but merely recited factors without 
detailed factual findings; decision was reversed and remanded.29  
 
 To date, despite the purported stringency of the tests used by the Circuit Courts, these 
releases have been approved with some frequency, but the tide may be turning somewhat. The 
FirstEnergy30 court began by describing the unusual nature of the release being sought in that case. 
The debtor’s case involved contaminated properties the debtor has acquired from a nondebtor and 
its plan proposed to discharge claims not only against itself as the current owner but also to release 
claims against the party that was the original source of the contamination, without any provision 
for a contribution by that party that would remedy the ills it had created. The government creditors 
vehemently opposed those provisions in that the debtor was using its filing to protect the party 
initially liable for causing the harm and doing so, in some cases where the debtor was itself not 
even liable for those costs!  It contrasted that with the cases it discussed earlier in its opinion (as 
set out above)  where the debtor was the primary tortfeasor, and the secondarily liable parties were 
only providing financial assistance to pay the claims against the debtor. In this case, conversely, 
the contributions from those secondary parties were only directed to parties with liquidated claims, 
with nothing reserved for the contingent claims of the governments for their future clean-up costs.  
This was in contrast to the asbestos and similar cases that did ensure that the funds contributed 
were also available for the future claimants.  
 
 The court summed up the conflicted current state of affairs on this issue thus: at page 734, it stated 
that “While the standards vary, it is striking that each circuit that has considered nondebtor releases 
either rejects them absolutely or approves them only reluctantly,” and at page 737, it said that, 
despite those strictures, “proposed plans including third-party releases are increasingly common.”  

 
27 Class Five Nev. Claimants v. Dow Corning Corp. (In re Dow Corning Corp.), 280 F.3d 648, 657-658 (6th 
Cir. 2002), 
28 SE Prop. Holdings, LLC v. Seaside Eng'g & Surveying (In re Seaside Eng'g & Surveying), 780 F.3d 1070, 
1077-1079 (11th Cir. 2015 
29 Behrmann v. Nat'l Heritage Found., Inc., 663 F.3d 704, 712 (4th Cir. 2011) 
30 FirstEnergy Sols. Corp., supra, 606 B.R. at 736-737, 



It noted that in a similar case, Judge Wiles was concerned that “such releases often lack legal 
justification or procedural safeguards”.  Both Judge Koschik in FirstEnergy and Judge Wiles in 
Aegean Marine emphasized “that a nonconsensual third-party release of a nondebtors is an 
extraordinary remedy” (see FirstEnergy at 738). Judge Koschik noted that Judge Wiles observed 
that debtors appear to be growing increasingly cavalier about seeking such releases, as if they were 
a routine request, not an exceptional one and cited Judge Wiles as stating: “Debtors in chapter 11 
cases before me frequently seek third-party releases, and they are often presented as though the 
involuntary imposition of a third-party release is no big deal. I disagree. In order to put the issue 
in context, it is worth pausing for a minute to note just what an extraordinary thing it is for a court 
to impose an involuntary third-party release and how different that is from what courts ordinarily 
do.”31 

 
 Aegean Marine also emphasized, id. at 726-727 (and the court in First Energy, supra, 606 
B.R. at 738-739 agreed), that a nondebtor's contributions to the reorganization plan cannot alone 
be the basis to justify their nonconsensual third-party release, noting that parties,  
 

often seek to impose involuntary releases based solely on the contention that 
anybody who makes a contribution to the case has  earned a third-party release. 
Almost every proposed Chapter 11 Plan that I receive includes proposed releases. 
Instead of targeting particular claims and explaining why the release of those 
particular claims is necessary to some feature of the reorganization, the proposed 
releases usually are as broad as possible in their scope. Parties rarely identify any 
particular claim that they are even worried about or that has been threatened, and 
almost never explain why an order extinguishing a particular third-party claim is 
fair to the party whose claim is being extinguished. Instead, I am usually told that 
various people have  made contributions to the process that have been important in 
producing a successful outcome, and that they should be rewarded by being given 
third-party releases. 

 
Frankly, if this were enough, then releases would never be limited to the "rare" and 
"unusual" circumstances that the court required in Metromedia . ... [T]hird-party 
releases are not a merit badge that somebody gets in return for making a positive 
contribution to a restructuring. They are not a participation trophy, and they are not 
a gold star for doing a good job. Doing positive things in a restructuring case – even 
important positive things – is not enough. Nonconsensual releases are not supposed 
to be granted unless barring a particular claim is important in order to accomplish 
a particular feature of the restructuring. See Metromedia, 416 F.3d at 143. 

 
 Based on those concerns, the court in FirstEnergy refused to approve the release in that 
case, as did the court in Aegean Marine. The FirstEnergy court found the releases were not vital 
to the reorganization because they did not protect the debtor or its estate, since it was choosing to 
assume the liability for such clean-ups (as a predicate for releasing the prior owner of the property). 
While creditors might be willing to deem that promise to be sufficient to give up their rights against 
the original tort-feasor, they could not be forced to do so.  To be “essential to the reorganization,” 

 
31 , In re Aegean Marine Petroleum Network Inc., 599 B.R. 717, 723 (Bankr. S.D. N.Y. 2019) 



the release must protect the debtor from indirect suits (from the third party obligor) that could 
complicate, if not derail, a successful reorganization and that was not a possibility here. Id. at 742.   
  
 The court also pointed to the government’s strenuous opposition to the plan, but its inability 
to vote “no” because its contingent and unliquidated claims were not classified and treated under 
the plan. In light of the fact that the plan would provide nothing to those parties, they could not be 
lumped in with the general unsecured creditors who were receiving the consideration and did 
support the plan. Id. at 742-743. And, by the same token, the plan did not provide a “mechanism 
to pay all of substantially all” of the governmental claims where the only provision for them was 
to simply depend on the debtor’s general operations to be able to fund claims in the ordinary course 
going forward. That was unlike the trust mechanisms that have been used in the other cases. Id. at 
743-744. Based on those factors, the court concluded that the release, and the plan, could not be 
confirmed.  
 
 Not surprisingly, within very short order, the plan was revised to provide that the releases 
would be provided only by consenting creditors, that no governmental unit would be deemed to 
have given their consent to the plan for purposes of that provision, and that the approval of the 
plan and the releases therein would not release the claims of those governmental units. Thus, in 
this case, the government was able to call the debtor’s bluff and the assertion that the releases were 
critical to a viable plan. That will not always be the case – and courts may be unwilling to put the 
parties to the test – but this case clearly illustrates that a proponent’s vehement assertion that it 
cannot possibly move forward without the release may well turn into a quick “never mind,” if the 
court does not credit that assertion. Certainly, it is up to every party facing the possibility of having 
such releases affect its rights to analyze them carefully, to determine what adverse effects they 
may have, and whether they must be removed or whether its approval can be bought in return for 
a better financial offer. In the end, it will often be the case that the debtors will decide that they are 
willing to agree to carve out those creditors who want to opt out of the plan’s treatment of their 
claim. By doing so, the debtor will be able to avoid having to satisfy the most stringent version of 
the analysis as to whether third party releases are allowed, because they can now be treated as 
voluntary rather than being imposed on dissenting parties. 
 
 The skepticism of these two courts and the difficulty other debtors, such as Purdue Pharma, 
faced in reaching an agreement that provided some protection for the family that owned it, in 
convincing courts to approve such releases indicates that the tide may finally be turning against 
the overly facile review of these provisions.  The other major protection for creditors is the degree 
to which such provisions can be forced onto unwilling third parties -–but that is a topic complex 
enough to deserve its own separate article! 
 


	Mass Torts Panel Cover Page
	Mass Torts Panel Handout - Part A lead sheet
	MASS TORTS IN BANKRUPTCY Program Handout - Part A.
	Mass Torts Panel Handout - Part B lead sheet
	Mass Torts Panel Handout - Part B - Baird Testimony 3d Party Release 28 July 2021 Appendix #3
	Mass Torts Panel Handout - Part C lead sheet
	Mass Torts Panel - Cordry Article

